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"The Past is Never Dead. It's Not Even Past."

By William Faulkner, from Requiem For A Nun
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"The past is never dead. It's not
even past." ActlScenelllof Requiem
fora Nun.

Faulkner’'s memorable quote is particularly
appropriate to the mentally infirm
defendant, and to the effective defense of
the client’s case. In a literal sense, the past
is never dead for persons haunted by past
trauma or for those whose infirmity may be
due to genetics. The same is true for
persons with developmental or cognitive
problems, i.e. mental retardation -now
renamed ‘“Intellectual Disability.""  For
both the past remains, in varying degrees,
very much a part of their present. It may
influence reason, judgment, conduct and
may explain, and therefore, mitigate any
offense conduct.

Not long ago, one of our lawyers estimated
that half of the clients coursing through our
doors suffer from some mental infirmity.
Data released by the U.S. Department of
Justice Bureau of Justice Statistics in

December of 2006, suggest she is not far
off the mark:

At mid year 2005 more
than half of all prison and jail
inmates had a mental health
problem, including 705,600
inmates in State prisons, 78,800 in
Federal prisons, and 479,900 in
local jails. These estimates
represented 56% of State prisoners,
45% of Federal prisoners, and 64%
of jail inmates.

I, too, noticed the number of mentally
infirm defendants, and wondered whether
we were adequately prepared or staffed to
respond to their unique problems. We had
no one on staff qualified to identify mental
health issues. When our office opened in
1995, | noticed that it was routine for
attorneys to file notice of insanity at the first
hint of some mental instability. The
defendant would then be whisked off by the
government for an evaluation. There are
several problems with that approach. First,
an adequate mental examination is difficult

IThe Renaming of Mental Retardation : Understanding the Change to the Term Intellectual Disability.

http://www.aaidd.org/Reading Room/pdf/renamingMRIDDApril2007 .pdf
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During the first quarter of 2007,
the Eleventh Circuit reviewed 239 criminal
convictions or sentences and affirmed 228
of them. 219 opinions in criminal cases
were unpublished, of which there were four
reversals. Of the twenty (20) published

cases, only four, Evans, Koblan,
Campbell, and Watkins, were reversed,
and these were remanded for

resentencing.
Eleventh Circuit Published Cases

United States v. Lindsey (Case No.
05-11273): Police had reasonable

suspicion to stop defendant’s vehicle
where evidence proved that he and three
other black males in an SUV were near a
bank in an area where several other

robberies had occurred, that an
anonymous tip indicated that the black
males were loading guns into the SUV
across from the bank, and that the SUV
moved suddenly to a gas pump near that
location when the police vehicle came into
view. Police also had probable cause to
arrest the defendant because he was a
convicted felon, officers observed an
armored car pulling up to the bank and
guards loading money into the armored
car, and an officer observed binoculars
and what appeared to be a “rifle bag” inside
the SUV. [Judge Barkett dissented from

without a social history. Second, access to
the client is lost to the government for three
or four months and the social history
investigation, the evaluation, or the case
for the defense may be hampered as a

result. See Avoiding or Challenging a
Diagnosis of Antisocial Personality
Disorder, by John Blume,

http://dpa.state.ky.us/library/ma
nuals/mental/Ch05.html.

Effective defense of the mentally infirm
requires an intensive investigation into
their past. It requires the discovery and
review of school records, mental health
records, military, jail, DHR and social
security records. The investigation should
also include interviews of friends, family,
teachers, social workers and others. [ know
that many consider this type of
investigation beyond the pale when
defending non capital cases. Of course,
the level of background investigation
depends on the case. However, regardless
of mental infirmity or intellectual disability,
every client has a history which should be
investigated and, at times, told. The past
is, after all, life defining for us all. The duty
to investigate and present mitigation
evidence in non capital cases has now
been formally restored by (.S. v. Booker,
125 S.Ct. 738, 760 (2005), “[n]o limitation
shall be placed on the information
concerning the background, character,
and conduct of a person convicted of an
offense which a court —-may receive and
consider for the purpose of imposing an
appropriate sentence.” 18 U.S.C § 3661.

Except in the most obvious cases, lawyers
are typically unprepared by training to
recognize mental infirmities. How then
should we prepare for the needs of the
mentally infirm defendant? First, we must
learn from other disciplines how to
incorporate into our practice methods
designed to screen for mental health issues
at the initial client interview. Second, we
must increase our knowledge to better
understand the effect of trauma (physical
or psychological) on any individual. Many
years ado, a friend suggested a book as an
excellent starting point: Trauma and
Recovery by Judith Herman. Third, we
must attend seminars whose subject is the
defense of the  mentally infirm or
Intellectually ~ Disabled. Effective


http://www.mcsr.olemiss.edu/~egjbp/faulkner/n-rfan.html
http://www.mcsr.olemiss.edu/~egjbp/faulkner/n-rfan.html
http://dpa.state.ky.us/library/manuals/mental/Ch05.html
http://dpa.state.ky.us/library/manuals/mental/Ch05.html







Upcoming National Training

Law & Technology Workshop

Dallas, Texas - April 19-21, 2007
Santa Monica, CA - July 26-28, 2007

Federal Offenses Arising from Indian and Special
Jurisdiction: A National Seminar
Phoenix, AZ - March 30-31, 2007

Sentencing Advocacy Workshop
Charlotte, NC - May 10-12, 2007

Paralegal & Investigator Skills Workshop
San Francisco, CA - June 21-23, 2007

Multi-Track Federal Criminal Defense Seminar
Baltimore, MD - September 6-8, 2007

For more details on these and other great training
opportunities, visit the web-site of the Defender Services
Training Branch at: http://www.fd.org

Paralegal Opening

The Southern District of Alabama Federal Defenders
Organization, Inc. (“SALFDQ”), is accepting applications
for a Paralegal to assist attorneys representing indigent
clients accused of federal crimes.

Applicants must possess strong organizational, computer
and office automation skills and the ability to provide a full
range of paralegal services to staff attorneys including but
not limited to: legal research and writing, assist in every
aspect of case preparation, and file management, interview
clients and witnesses, develop and maintain research banks,
and assist with panel training. In addition, knowledge of, and
the ability to work with, persons with mental health issues
and substance abuse problems are qualities that are highly
desirable.

Minimum Requirements: To qualify for the position of
Paralegal, applicants must be a high school graduate, or
equivalent, and must have a minimum of six-years of related
experience (three years of general and three years of
specialized). Education above high school level in
accredited institutions may be substituted for general
experience.

To Apply: Send a cover letter stating reasons for your
interest in the position, with a resume, and the name of three
references to:

Carlos A. Williams, Executive Director
Southern District of Alabama Federal Defenders
2 South Water Street, Second Floor
Mobile, Alabama 36602

No phone calls please.

Eleventh Circuit Unpublished Reversals

United States v. Anderson (Case No. 06-14165): In a prosecution
under 18 U.S.C. § 1028(a) for possession of counterfeit identification
documents, the Eleventh Circuit remanded the case because the
district court failed to make factual findings regarding its calculation of
victim impact and the amount of loss.

United States v. Boone (Case No. 06-12016): District Court
sentenced defendant to 210 months in a prosecution under 18 U.S.C.
§ 2252A(b)(2)(possession and distribution of child pornography).
Since the statutory maximum was 10 years, the 210 month sentence
exceeded the 120 month statutory maximum, and the judgment was
vacated.

Nunez v. Secretary for Dep’t of Corrections (Case No. 06-13475):
The appeals court vacated and remanded the dismissal of part of a 28
U.S.C. § 2254 petition wherein the petitioner alleged his counsel was
ineffective for failing to negotiate a plea agreement.

United States v. Arroya (Case No. 02-10368): Government did not
meet its burden of showing that Booker error was harmless. Error was
preserved at sentencing and on direct appeal by raising Apprendi. After
U.S. Supreme Court vacated in light of Booker, Eleventh Circuit
affrmed convictions but remanded for resentencing because
Government could not show error was harmless.

United States v. Porter (Case No. 04-15638): Case remanded in part
because district court engaged in judicial factfinding to determine
quantities of cocaine and cocaine base for which defendant would be
held accountable, which resulted in Booker constitutional error. Error
was not harmless beyond a reasonable doubt because district court
stated that if Guidelines were not mandatory it would not have imposed
188 month sentence as required.

United States v. Spangler (Case No. 06-13881): Consecutive terms
of supervised release for tax fraud violations alleged in four counts
involving four tax years was improper.

Bolton v. United States (Case No. 06-14207): It was error for district
court not to grant evidentiary hearing in proceeding under 28 U.S.C. §
2255 where petitioner claimed he instructed his counsel to appeal but
counsel filed affidavit disputing this. Since these contentions were in
dispute, an evidentiary hearing was necessary.

ALY

% L
234 WD X7

L . WL, ) 2L Y
e AW el

~Oh K.
L2 .-i:lm

Effective Assistance published by:
Carlos A. Williams, Executive Director

Southern District of Alabama
Federal Defenders Organization
2 South Water Street, 2"¢ Floor

Mobile, Alabama 36602
(251) 433-0910 / 433-0686 Fax
E-mail: info@federaldefender.org

web-site: http://www.federaldefender.org





